August 21, 1995

M. Valter Wi ght

The Honol ul u Adverti ser
P. O Box 3110

Honol ul u, Hawaii 96802

Dear M. Wight:

Re: Public Access to Gty and County of Honolulu
Traffic Ctations
This is in
Practices ("AP"
requested the O
concerning the pu
i ssued to notoris

reply to your letter to the Ofice of Information
) dated January 22, 1993. In your letter, you

P to provide you with an advi sory opi ni on

blic's right to inspect and copy citations

ts for traffic violations ("traffic citations").

| SSUES PRESENTED

| . Whether, under the UniformInformation Practices Act
(Modi fied), chapter 92F, Hawaii Revised Statutes ("U PA"),
traffic citations nmaintained by the Traffic Violations Bureau
("TvB") of the District Court of the First Crcuit, State of
Hawaii ("District Court"), nust be nmade available for public
i nspection and copyi ng upon request.

1. Wether, under the U PA, blue duplicate copies of
traffic citations that may be retained by Honolulu Police
Departnent ("HPD') officers nust be nade available for public
i nspection and copyi ng upon request.

[11. \Wether, under the U PA white duplicate copies of
traffic citations transmtted by the District Court to the
Departnent of the Prosecuting Attorney ("Prosecutor's Ofice")
and mai ntained by the Prosecutor's Ofice before the trial date
nmust be made avail able for public inspection and copyi ng upon
request.

BRI EF ANSWERS

. No. The disclosure provisions in part Il of the U PA
apply only to "governnent record[s],"” which termis defined as
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"information mai ntained by an agency in witten, auditory,
visual, electronic, or other physical form" Haw Rev. Stat.

§ 92F-3 (Supp. 1992) (enphasis added). Under the U PA, the term
"agency" "does not include the nonadm nistrative functions of the

courts of this State." Haw. Rev. Stat. § 92F-3 (Supp. 1992).

Records that are associated with the adjudication of cases
brought before the court, such as conplaints, notions, exhibits,
and orders, are not "governnent records" subject to the
provi sions of the U PA Because traffic citations are used to
summon notorists to the District Court for alleged violations of
the State's traffic laws, we believe that traffic citations
constitute "nonadm ni strative" court records and, therefore, are
not "government records" subject to the U PA s disclosure
provi sions. However, while the U PA does not apply to traffic
citations maintained by the District Court, the District Court
currently makes traffic citations available to the public through
t he TVB.

1. Yes. |If a blue citation copy is retained by an HPD
officer, it becones a "governnent record" under the U PA
Because the District Court already nakes these citations
avai |l abl e for public inspection and copying, we do not believe
that any of the Ul PA exceptions to required agency discl osure
permts HPD officers to withhold access to the sane. However,
the HPD has inforned the OP that the HPD does not require its
officers to maintain copies of traffic citations, nor does the
HPD itself maintain any copies of the citations. Under the Ul PA,
agencies are only required to provide access to information
"mai nt ai ned" by the agency in sone physical form Haw. Rev.

Stat. § 92F-3 (Supp. 1992) (definition of "governnent record").

Thus, in order to inspect a blue copy of a citation
mai nt ai ned by a police officer, a requester nust direct the U PA
request to the specific police officer who issued the citation.
In addition, the requester nust al so provide the police officer
with the name of the individual cited, the approxi mate date of
the citation, or the citation nunber, if known, in order to
permt the police officer to conduct a reasonable search for the
citation being requested.

I11. Yes. However, white duplicate copies of citations
sent to the Prosecutor's Ofice may not be currently "nmaintained"
by the Prosecutor's O fice because deputy prosecuting attorneys
return all citation copies to the District Court upon the
concl usion of each day's trials involving the returned citations.

Thus, the Prosecutor's Ofice does not maintain any copi es of
traffic citations after the trial dates on the citations.
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Furt her, because the citations are grouped by trial dates and
filed in al phabetical order, a requester nust provide sufficient
information identifying the trial date and the nane of the
individual cited in order to permt the Prosecutor's Ofice to
conduct a reasonable search for the citation being requested.

FACTS

Mot ori sts who are believed to have violated the State's
traffic laws are issued citations by County police officers.

Haw. Rev. Stat. § 291C 164 (1985). The district courts dictate
the formand content of these citations, and for the island of
Cahu, the TVB provides the HPD with bookl ets containi ng bl ank,
sequentially nunbered citations and their correspondi ng duplicate
col ored copies for HPD officers to use when issuing citations.

See Haw. Rev. Stat. §§ 286-10, 291C 165(a), (c) (1985).

The TVB and the HPD have informed the O P that the citation
bookl ets are signed out by HPD officers. Upon issuance of all
citations in the booklet, each HPD officer turns the booklet in
to the HPD, whereupon the HPD transmts all conpleted booklets
back to the TVB.

Traffic citations contain the followng itens of
i nformati on:

1. Driver's License Nunber and State |Issuing the
Li cense

Nane of Driver

Current Address of Driver

Wei ght of Driver

Hei ght of Driver

Sex of Driver

Date of Birth of Driver

Conpl exi on of Driver

Pl ace of Enpl oynent or Nanme of School of Driver
10. Li cense Pl ate Nunber of Vehicle

11. Make of Vehicle

12. Type of Vehicle

13. Col or of Vehicle

14. Year of Vehicle

CoNOGTRWN

15. Street Name (on which the violation occurred)
16. Type of Violation
17. Type of Accident (major or mnor)

18. Report Nunber of Accident (if applicable)
19. Date of Citation

20. Time of Citation

21. Police Oficer's Signature
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22. Police Oficer's Badge Number
23. Dat e of Court Appearance

24, Ti me of Court Appearance

25. District of Court

26. Cour t room Nunber

27. Citati on Nunber

A single citation consists of five, differently colored
copies. Wen a citation is issued, the yellow copy is given to
the notorist. The blue copy is retained by the HPD officer if
the HPD of ficer gives testinony at the court appearance date
given on the citation. However, HPD officers do not uniformy
keep the blue copy, and the TVB infornms us that blue copies found
remai ning in the booklets returned to the TVB are discarded.

There are two white copies of each citation. One is sent by
the TVB to the district court of the district in which the ticket
was issued. Another white copy is sent to the Prosecutor's
Ofice. The pink copy remains in the booklet, and the booklets
are filed in the TVB' s master files in nunerical sequence.

The white citation copies sent by the TVB to the
Prosecutor's Ofice are sorted by the court appearance or "trial"
dates. The week before the trial date, the Prosecutor's Ofice
will group the citations according to courtroom nunbers.

Usual Iy, before distributing the group of citations to the deputy
prosecuting attorney assigned to the traffic violation trials for
that date and courtroom the clerks of the Prosecutor's Ofice

wi |l also al phabetize the citations by the | ast nane of the

i ndividual cited. The Prosecutor's Ofice has informed the QP
that, at the conclusion of the day's trials, the deputy
prosecuting attorney returns all of the citations to the District
Court, and the Prosecutor's Ofice does not retain any copies of
the citations after the trial date.

The TVB has inforned the OP that it considers traffic
citations to be public court records. To inspect a specific
traffic citation, the requester nust either know the nane of the
notorist cited or the citation nunber. By entering the nane of
the notorist into the TVB's conputer, TVB enployees are able to
| ocate and retrieve the citation nunber. Arned with the citation
nunber, TVB enpl oyees can retrieve the pink copy of the citation
fromthe booklets stored in nunerical sequence in the TVB' s
master file.

In January 1993, you requested the HPD to permt you to

inspect a traffic citation issued to an off-duty HPD officer
cited for a noving violation in 1992. The HPD deni ed your
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request, and stated that the HPD does not maintain copies of
traffic citations issued by HPD officers. W understand that you
were later able to obtain the information you initially sought
fromthe HPD by obtaining fromthe TVB, under section 287-3,
Hawaii Revi sed Statutes, the driver's abstract of the HPD
officer. Although you were ultimately able, through alternate
means, to obtain the information you were seeking, you requested
the OP to provide you with an advi sory opi ni on concerni ng

whet her traffic citations nmust be nmade avail able for public

i nspection and copyi ng, upon request, under the U PA

DI SCUSSI ON
| NTRODUCTI ON

The provisions of part Il of the UPA entitled "Freedom of
I nformation,” govern the public's right to inspect and copy
governnment records. The term "governnment record" is defined
under the U PA as "information maintai ned by an agency in
witten, auditory, visual, electronic, or other physical form™

Haw. Rev. Stat. § 92F-3 (Supp. 1992) (enphasis added). The U PA
defines the term "agency" as:

[ Alny unit of governnent in this State, any
county, or any conbination of counties;
departnent; institution; board; conm ssion;
district; council; bureau; office; governing
authority; other instrunentality of state or
county governnent; or corporation or other
est abl i shnment owned, operated, or managed by
or on behalf of this State or any county, but
does not include the nonadministrative -
functions of the courts of this State.

Haw. Rev. Stat. § 92F-3 (Supp. 1992) (enphasis added).

First, we shall exam ne whether traffic citations are
records associated with the "adm nistrative" function of the
State Judiciary, and, therefore, are subject to the disclosure
provisions of Part Il of the Ul PA

I'1. JUD Cl ARY RECORDS SUBJECT TO THE Ul PA

The O P has addressed the issue of "adm nistrative" court
records in several advisory opinions. In OP OQpinion Letter
No. 90-4 (Jan. 29, 1990), we found that certified abstracts of
not or vehicle operators ("drivers' abstracts") are
"adm nistrative" court records subject to the provisions of the
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Ul PA.

In OP Opinion Letter No. 90-4, we exam ned the definitions
given in Black's Law Dictionary of the ternms "adm nistrative" and
"judicial." W also surveyed the |legislative history of the U PA
and found that the purpose of the exclusion of "nonadm nistra-
tive" court records fromthe U PA was, in part, to prevent
cl osing access to court records which, under the common |aw, are
customarily public records. Concluding that "nonadm nistrative
records of the courts, generally speaking, are those records
whi ch are provided to the court incident to the adjudication of a
|l egal matter before the tribunal,” we noted that exanples of such
"nonadm ni strative" records would include: charging docunents,
conpl aints, notions, pleadings, clerk's mnutes, |egal nenoranda,
exhi bits, orders, and decisions. See OP Op. Ltr. No. 90-4 at 5.

Thus, the O P found that drivers' abstracts, which are conpil ed
by TVB enpl oyees fromthe information in court records, are

adm nistrative records and not a part of the adjudication of a

| egal matter before the court.

More recently, in OP Opinion Letter No. 93-8 (Aug. 2,
1993), the O P al so exam ned the distinction between
adm ni strative and nonadm ni strative functions of the courts of
this State. This advisory opinion surveyed court cases from
Connecti cut, whose state records |aw also applies only to the
adm nistrative records of the Judiciary, and found that
adm ni strative functions "exclude matters involved in the
adj udi cati on of cases or the adoption of rules of court 'that
directly control the conduct of litigation,' or that 'set[] the
paraneters of the adjudicative process that regul ates the
interactions between individual litigants and the courts.'" QP
Op. Ltr. No. 93-8 at 6, quoting Rules Conmttee of the Superior
Court of Connecticut v. Freedom of Information Conm ssion, 472
A.2d 9, 15 (Conn. 1984).

Section 291C 164, Hawaii Revised Statutes, sets forth the
procedure upon which a person will be arrested for a violation of
the traffic laws. This statutory provision states that the HPD
of ficer, "upon nmaking an arrest for violation of the state
traffic laws shall take the nane, address, and driver's |icense
nunber of the alleged violator and the registered |icense nunber
of the notor vehicle involved and shall issue to the driver in
witing a suitmons or citation, hereinafter described, notifying
the driver to answer to the conplaint to be entered against the
driver at a place and at a tinme provided in the sumobns or

citation." Haw. Rev. Stat. § 291C 164 (1985) (enphasis added).

Based upon the discussion of "adm nistrative" versus
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"nonadm ni strative" court functions in our previous advisory
opi ni ons, and based upon the statutory provision set forth above,
the O P concludes that the white copies of traffic citations
mai ntai ned by the District Court are "nonadm ni strative" records.
In our opinion, the citation is used by the District Court as a
char gi ng docunent or conplaint which initiates the court
proceedi ng against the individual cited, and thus, is
specifically concerned with the adjudication of the case.
Consequently, we believe that the white copies of traffic
citations maintained by the District Court are docunents relating
to the court's nonadm nistrative functions, and not "governnent
records" subject to the provisions of the U PA

The district courts, through the TVB, already consider
traffic citations to be a matter of public record. See Honol ulu
Advertiser v. Takao, 59 Haw. 237, 239 (1978) (the public
generally has the right, under the common |aw, to inspect and
copy court records). Thus, although the citations maintained by
the District Court are not "governnment records" under the U PA,
menbers of the public may still access the citations fromthe TVB
provi ded that they know the name of the individual cited or the
citation nunber so that the TVB staff can search for and retrieve
the requested citation.

I11. OIHER COPI ES OF THE Cl TATI ONS

We now turn to exam ne whether the other colored copies of

traffic citations are "governnent records.” Under the Ul PA,
“"[a]ll governnment records are open to public inspection unless
access is restricted or closed by law" Haw Rev. Stat.

§ 92F-11(a) (Supp. 1992).' Section 92F-11(b), Hawaii Revised
Statutes, further states that "[e] xcept as provided in section
92F- 13, each agency upon request by any person shall make
government records avail able for inspection and copying during
regul ar business hours."

We believe that the pink copies of traffic citations
mai ntai ned by the TVB are "adm nistrative" court records subject
to the provisions of the U PA because the pink TVB copies are not
made a part of the court's adjudicatory files. Because the
District Court, through the TVB, already makes the citations
avai l abl e for public inspection and copyi ng, we need not
determ ne whet her any of the U PA exceptions apply to protect the

'Qur research has not reveal ed any State statute governing
the disclosure of traffic citations. Moreover, there are no
Hawai i cases that address this issue.
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citations maintained by the TVB fromdisclosure. See OP Opinion
Letter No. 92-20 (Cct. 13, 1992) (records publicly avail able

t hrough ot her sources generally not protected fromdisclosure
under Ul PA exceptions).

The HPD does not require its officers to retain the blue
copies of the citations; thus, any copies are retained solely at
the officer's discretion. Blue copies found remaining in the
bookl ets returned to the TVB are di scarded before the TVB files
the booklets in its master files. Mreover, the HPD has infornmed
the OP that it does not "nmaintain" any copies of the issued
citations in its central files.

We noted in OP Opinion Letter No. 91-5 (April 15, 1991),
OP Opinion Letter No. 91-29 (Dec. 23, 1991), and O P Opinion
Letter No. 95-8 (May 8, 1995), that the U PA does not define the
meani ng of the term"maintain.” The UniformInformation
Practi ces Code ("Model Code"), drafted in 1980 by the Nationa
Conf erence of Conm ssioners on Uniform State Laws, and upon which
t he U PA was nodel ed, defines the term"nmaintain" as to "hold,
possess, preserve, retain, store or admnistratively control."

Model Code § 1-105(6) (1980). The Model Code conmentary expl ai ns
t hat :

"Maintain" is defined in Section 1-
105(6) to sweep as broadly as possible. It
i ncl udes information possessed or controlled
In any way by an agency. The admnistrative
control conponent of the definition is
especially inportant since it prevents an
agency that does not have physical custody of
government records fromevading its
obl i gations under this Code.

Model Code § 1-105 commentary at 9 (1980) (enphasis added).

Based upon the definition of "maintain" provided above, and
consistent wwth our previous opinion letters, we find that the
HPD does not "maintain" any copies of the issued citations.
Therefore, there is no governnent record for the HPD to make
avail abl e for public inspection. However, if an HPD officer has
retained the blue copy of the citation, we believe that this blue
copy is "maintained" by the HPD officer and, thus, is a
"governnent record" subject to the provisions of the U PA

In Bureau of National Affairs v. Dep't of Justice, 742 F.2d
1484 (D.C. Cr. 1984) ("BNA"), the Court of Appeals for the
District of Colunbia considered whether the appoi ntnent cal endar,
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t el ephone nessage slips, and daily agenda of the Assistant
Attorney General for Antitrust were agency records of the
Departnent of Justice under the federal Freedom of Information

Act, 5 U S.C § 552 (1988) ("FOA"). Al though the court exam ned
a variety of factors surrounding the creation, possession,
control, and use of the records, the court focused particularly
on "the purpose for which the docunent was created, the actual
use of the docunent, and the extent to which the creator of the
docunent and ot her enpl oyees acting within the scope of their
enpl oynment relied upon the docunment to carry out the business of
the agency." BNA at 1493. The court also noted that reliance

solely upon a "possession and control” test could be an overly
restrictive approach:

An "agency" may choose not to assert any control
over a particular docunent, but an enpl oyee who
created that docunent for the express purpose of
enabling himto performhis duties certainly
retai ns possession and control over the docunent.
The issue is not sinply whether the agency as an
institution has taken steps to "obtain" the
docunent. Rather the question presented by these
cases i s whether, when an agency enpl oyee creates
a docunent, that creation can be attributed to the
agency under the FO A

BNA, 742 F.2d at 1492.

In the present situation, an HPD officer may retain the bl ue
copy of a citation because the HPD officer will be giving
testinony at the court appearance date given on the citation.
Thus, HPD officers who retain the blue copies for the court
appearance rely upon this record to carry out the official
busi ness of the HPD. Based upon the BNA case, despite the fact
that the copies of citations are not centrally filed by the HPD
we neverthel ess believe that they are governnent records.

Mor eover, because the citations are already nmade public by
the District Court, none of the U PA exceptions will apply to
protect the blue citations fromdisclosure, and any bl ue copies
kept by HPD officers must be made avail able, under the U PA, for
publ i c inspection upon request.? However, in order to permt the

’If a blue citation copy contains additional information not
contained in the white or pink citation copies (e.g. HPD officers
notes), the disclosure of this additional information nust be
determ ned on a case-by-case basis applying the U PA s exceptions
in section 92F- 13, Hawaii Revised Statutes.

OP Op. Ltr. No. 95-20



M. Valter Wi ght
August 21, 1995
Page 10

police officer to |locate the citation, the requester nust be able
to provide the police officer with the nane of the individua
cited, the approximte date of the citation, or the citation
nunber .

Wth respect to whether the white citation copies
transmtted to the Prosecutor's Ofice are "governnent records”
under the U PA, we believe that, during the limted period of
time when the District Court has forwarded the white citation
copies to the Prosecutor's Ofice and these copies are held until
the trial date, the Prosecutor's Ofice "naintains" the white
citation copies.

Because the Prosecutor's O fice possesses the white citation
copies, albeit during alimted period of tine before the trial,
and al so because the term "maintain" includes information
possessed, retained, or controlled in any way by an agency, we
believe that the white citation copies, while in the possession
of the Prosecutor's O fice, are "governnment records” for purposes
of the U PA Therefore, the copies tenporarily held by the
Prosecutor's Ofice are subject to the provisions of the U PA,
and agai n, because the citations are already nmade avail abl e by
the TVB, none of the U PA exceptions to disclosure wll operate
to protect the citation copies tenporarily maintained by the
Prosecutor's Ofice.

W note that the citations are grouped by the Prosecutor's
O fice according to the trial date and are only al phabetized in
the week immedi ately preceding trial. Consequently, unless a
requester knows the trial date and the name of the i ndividual
receiving the citation, the Prosecutor's Ofice may not be able
to reasonably | ocate the specific citation sought by a
requester.® "Further, because the Prosecutor's Ofice returns the

%Under the federal FOA, there are two requirenents for
access requests: (1) they nust "reasonably describe" the records
sought and (2) they nust be nade in accordance with federal
agenci es' published procedural regulations. Ofice of
I nformation and Privacy, U S. Dep't of Justice, Freedom of
| nformation Guide & Privacy Act Overview 18 (1994). Thus, under
the FO A agencies are not required "to have 'cl airvoyant
capabilities' to discover the requester's needs or to spend
‘countl ess nunbers of personnel hours seeking needles in
bureaucratic haystacks.'" Id. at 13-14, quoting Devine v. Marsh,
2 Gov't Disclosure Serv. (P-H) para. 82,022 at 82,186 (E. D. Va.
Aug. 27, 1981). Moreover, FOA s legislative history indicates
that "a description of a requested record is sufficient if it
enabl es a professional agency enployee famliar wth the subject
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white citation copies to the District Court at the end of the
assigned trial date, we note that after the trial for the
citation, the Prosecutor's Ofice no |onger "maintains" the
citation and is not required to provide access to a citation that
it no | onger possesses.

V. TREATMENT OF TRAFFI C Cl TATI ONS | N OTHER JURI SDI CTl ONS

Qur research of case |law from ot her jurisdictions has
revealed that, in other states, citations for traffic violations
are al so made available for public inspection. |n Beckon v.
Enery, 153 N.W2d 501 (Wsc. 1967), the Suprene Court of
Wsconsin held that traffic citations issued by police officers
are public because, by Wsconsin statute, records in the
possession or control of city officers nmust be made avail able to
t he public.

Simlarly, the Arkansas Attorney Ceneral found that traffic
viol ation records nmaintai ned by the Departnent of Arkansas State
Police are specifically nade public by Arkansas statute. Ark.
Att'y Gen. Op. No. 91-111 (May 15, 1991). Under section
27-53-209, Arkansas Code Annotated, records of traffic violations
and all notor vehicle accident reports nmade by the Arkansas State
Police are open to public inspection.

The Supreme Court of Vernont, in Cal edonian Record
Publ i shing Co. v. Walton, 573 A.2d 296 (Vt. 1990), found that
under the common Taw, the public has the right to access arrest
records. Likew se, because citations were essentially sumobnses
to appear in court at a specific tine to answer to a charge, the
Vermont Suprene Court found that citations were, |ike arrest
records, subject to required disclosure under Vernont's Access to
Publ i c Records Act.

The Ohio Suprene Court, in State v. Lancaster Police
Departnent, 528 N E. 2d 175 (Chio 1988), also found that citations
issued for traffic violations are public events simlar to
arrests. The court found that traffic citations, |ike arrest
information, are not exenpt under the "l aw enforcenent
i nvestigatory records" exenption of the Chio Public Records Law
and nust be nade avail abl e for public inspection.

(..continued)

area to |ocate the record with a 'reasonabl e amount of effort.'"
Id. at 18, quoting H R Rep. No. 876, 93d Cong., 2d Sess. 6
1974), reprinted in 1974 U S.C.C A N 6267, 6271

~—
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CONCLUSI ON

Traffic citation copies maintained by the TVB, HPD officers,
and the Prosecutor's Ofice should be nade avail able for public
i nspection and copyi ng under the U PA. However, due to the
various nmethods of filing and retaining the traffic citation
copies, identifying information such as the nane of the
i ndi vidual cited, the date of the issuance of the citation, or
the citation nunber nust be provided to the HPD officers and the
Prosecutor's Ofice in order to permit themto |ocate the
citation requested. Simlarly, citation copies maintained by the
TVB are nade avail able for public inspection and copyi ng provided
that either the nanme of the individual cited or the citation
nunber is known by the requester.

Very truly yours,

Stella M Lee
Staff Attorney
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